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OHIO CONSTITUTIONAL MODERNIZATION COMMISSION 

 

 

MEMORANDUM 

 

TO:  Chair Chad Readler, Vice-chair Ed Gilbert, and Members of the 

Education, Public Institutions, and Local Government Committee 

 

CC:  Steven C. Hollon, Executive Director  

 

FROM: Shari L. O’Neill, Counsel to the Commission 

   

DATE: August 23, 2016 

 

RE:  Article VII (Public Institutions) at the 1851 Constitutional Convention 

 

 

To assist the Education, Public Institutions, and Local Government Committee in its review of 

Article VII (Public Institutions), staff is providing this summary and analysis of the discussion of 

delegates to the 1851 Constitutional Convention, at which Sections 1 through 3 of Article VII 

were proposed.
1
  A table identifying the participating delegates is provided at Attachment A, and 

an excerpt of the proceedings is provided at Attachment B. 

 

In addressing the topic of public institutions, the delegates were plowing new ground: no similar 

article or provisions were a part of the 1802 Constitution.  While one apparent goal was to 

express support and provide for “benevolent institutions,” understood as facilities for persons 

with diminished mental capacity as well as for the blind and deaf, the greater portion of the 

discussion centered on the governance of the state correctional system, the purposes of 

incarceration, and the operation of prison facilities and prison labor programs. 

 

The Proceedings of the 1850-51 Constitutional Convention 
 

Commencing the convention’s treatment of the subject of public institutions, Joseph Vance, a 

delegate from Champaign County, moved to adopt the following language for Article VII, 

Sections 1 and 2: 

 

                                                 
1
 The discussion, in full, may be found in Ohio Convention Debates, pages 539-49, available at 

http://quod.lib.umich.edu/m/moa/aey0639.0002.001?view=toc (last visited Aug. 23, 2016). 

 

1

http://quod.lib.umich.edu/m/moa/aey0639.0002.001?view=toc
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Section 1:  

 

The Institutions for the benefit of these classes of the inhabitants of the State who 

are deprived of reason, or any of the senses, shall always be fostered and 

supported by the State, and be regulated by law so as to be open to all classes 

alike, subject only to reasonable restrictions.
2
 

 

Section 2:  

 

The Directors of the Penitentiary, and the Trustees of the Benevolent Institutions, 

now elected by the General Assembly of the State, with such others as may be 

hereafter created by subsequent Legislative enactment shall, under this 

constitution, be appointed by the Governor, by and with the advice and consent of 

the Senate.
3
 

 

Competing Roles of the Legislature, the Governor, and the Voters 

 

Addressing this proposal, delegates immediately focused on whether directors of the penitentiary 

should be selected by the General Assembly, appointed by the governor, or directly elected by 

voters.  Some delegates supported allowing the General Assembly to make this determination.  

Others expressed that the rationale given for involving the governor – that the General Assembly 

had become unpopular – was not supported by fact, and, in any event, was not sufficient 

justification to have voters approve “every small office in the state.”
4
     

 

                                                 
2
 Currently, Section 1 reads: “Institutions for the benefit of the insane, blind, and deaf and dumb, shall 

always be fostered and supported by the state; and be subject to such regulations as may be prescribed by 

the General Assembly.” 

3
 Currently, Section 2 reads: “The directors of the penitentiary shall be appointed or elected in such manner 

as the General Assembly may direct; and the trustees of the benevolent, and other state institutions, now 

elected by the General Assembly, and of such other state institutions, as may be hereafter created, shall be 

appointed by the governor, by and with the advice and consent of the Senate; and upon all nominations 

made by the governor, the question shall be taken by yeas and nays, and entered upon the journals of the 

Senate.” 

 
4
 Edward Archbold of Monroe County, Ohio Convention Debates, supra, Sat. June 22, 1841 (pp. 540-41).  

Archbold added: 

 

What evidence [supports] that the general assembly has become unpopular? No such sentiments 

exist among the substantial yeomanry of the country, nor anywhere else, except among bar-room 

politicians and newspaper editors.  These last will always employ the foulest language to abuse 

their political opponents.  They set no bounds to the license of the press; the best and purest men 

of the opposite parties are always painted in the color of fools and fiends.  But does anybody 

believe their inflated paragraphs?  Does not everybody know that it is a struggle between the ins 

and outs? –a mere attempt to degrade political opponents?  Yet these things are taken as ‘sources 

of public opinion!’  If public opinion had no healthier sources, the commonwealth would soon die 

of a plague. 

 

 

2
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Other delegates expressed that the importance of the role of directors of the penitentiary meant 

they should be elected, with one delegate, Daniel A. Robertson of Fairfield County, having 

previously supported that position in his previous role as a member of the New York 

Constitutional Convention in 1837, where he advocated the popular election of all public 

officers.
5
  In fact, requiring all state offices to be elective had been a key plank in the platform of 

reforms advocated by Samuel Medary and others as justification for voting to hold the 1850-51 

convention.
6
 

 

Some delegates supported allowing the governor to appoint, with a requirement for obtaining the 

advice and consent of the Senate as a compromise measure.  

 

Several proposed amendments to the proposals were accepted by the delegates, including a 

motion to strike out “senses” in Section 1 and insert “institutions for the benefit of the insane, the 

deaf and dumb, and the blind” on the basis that the word “senses” was too broad.  Delegates 

agreed to remove the words “legislative enactment” in Section 2, substituting the word “law.”  

Finally, delegates agreed to add “and other state institutions” after “benevolent institutions” in 

Section 2. 

 

Racial Segregation 

 

Discussions throughout the convention had been concerned with issues of race, and the debate 

about public institutions was no exception.  Some delegates, particularly those from the southern 

part of the state, asserted the proposed language should provide for racially segregated public 

institutions, while other delegates supported keeping the constitutional language neutral.  The 

racial segregation debate triggered a discussion of whether the institutions should be restricted to 

Ohio residents, and the feasibility of acknowledging different “classes,” defined as “rich and 

poor.”  By a vote of 42 to 25, delegates ultimately rejected a motion to insert the word “white” in 

Section 1. 

 

Prison Labor 

 

The committee devoted significant attention to a proposal by Charles Reemelin of Hamilton 

County for an additional section “which he considered might as well come in here as any other 

place.”  That section would read: 

 

Each convict hereafter confined in the Penitentiary shall be entitled to the benefit 

of the net proceeds of his or her labor while so confined, and the General 

Assembly shall by law provide for the payment of the same in money, to each 

convict, or to his family, in such manner as may be deemed proper in the 

premises. 

                                                 
5
 See David M. Gold, Judicial Elections and Judicial Review: Testing the Shugerman Thesis, 40 Ohio N. 

L.Rev. 39, 51 (2013). 

 
6
 See Barbara A. Terzian, Ohio’s Constitutional Conventions and Constitutions, in The History of Ohio 

Law 40, 52 (Michael Les Benedict and John F. Winkler, eds., 2004). 

3
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Reemelin argued that failing to compensate prisoners for their labor results in recidivism when, 

upon gaining their liberty, ex-convicts have insufficient funds to provide for themselves and their 

families.   

 

The delegates then discussed the purposes of incarceration, with some delegates recognizing that 

confinement allows for reformation, that prison labor has a rehabilitative role, and that there is 

justice in allowing the convict to retain at least some of the proceeds of his labor. 

 

In the end, Reemelin’s motion failed.
 7

   

 

Senate Approval of Gubernatorial Appointments 

 

Delegates then returned to the issue of how directors should be selected.  G.J. Smith, a Warren 

County attorney, offered an amendment that would add at the close of Section 2 the words “and 

the question upon all nominations made by the governor shall be taken by years and nays and 

entered upon the journal of the senate,” which delegates approved. 

 

D.P. Leadbetter, a Holmes County farmer, then proposed Section 3 to address how vacancies 

would be filled, as follows: 

 

Section 3: 

 

The governor shall have power to fill all vacancies that may occur in the offices 

created by this article of the Constitution, until their successor in office shall be 

elected and qualified, or until the meeting of the ensuing legislature, and the 

successor confirmed and qualified.
8
 

 

This proposal was adopted, and the committee reported all three sections back to the convention. 

 

Analysis of the Debate 

 

These discussions resulted in provisions that assigned roles to the General Assembly and the 

governor in selecting penitentiary and benevolent institution directors, defined persons in need of 

care as being “insane, blind, and deaf and dumb,” and provided a procedure for filling director 

vacancies in penitentiaries and benevolent institutions.  While a significant portion of the 

discussion dealt with the purposes of incarceration and compensation for prison labor, these 

topics did not culminate in a recommendation.   

                                                 
7
 However, the 1912 Convention resulted in the adoption of Article II, Section 41, which, as amended in 

1978, allows the General Assembly to pass laws “providing for and regulating the occupation and 

employment of prisoners” in state penal institutions. 

 
8
 Currently, Section 3 provides: The governor shall have power to fill all vacancies that may occur in the 

offices aforesaid, until the next session of the General Assembly, and, until a successor to his appointee 

shall be confirmed and qualified. 

 

4
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Upon final adoption, the proposals for Sections 1 through 3 of Article VII were changed from 

what was originally proposed as follows: 

 

Section 1 

 

 As adopted, Section 1 specifies that the institutions being referenced are specifically for 

the “insane, blind, and deaf and dumb,” rather than more generally to those “deprived of 

reason, or any of the senses.” 

 Section 1 drops the reference to “classes of the inhabitants of the State,” instead 

suggesting the institutions would be more generally available (albeit subject to statutory 

regulations). 

 Section 1 does not reference “reasonable restrictions,” rather delegating the authority to 

enact legislation regulating the institutions. 

 

Section 2 

 

 As adopted, Section 2 provides that the directors of the penitentiary will be selected 

according to statute, whereas the originally proposed version prescribed that the governor 

would appoint them. 

 Section 2 also indicates that the trustees of benevolent and other state institutions “now 

elected by the General Assembly,” and the trustees of other institutions statutorily created 

in the future, will be appointed by the governor, with Senate approval.  In contrast, the 

original version rendered all of these offices subject to gubernatorial appointment. 

 

Section 3 

 

 As adopted, Section 3 substitutes the originally proposed phrase “created by this article of 

the Constitution,” with the word “aforesaid.” 

 The order of references to the session of the General Assembly and to the successor in 

office has been switched. 

 The reference to the “meeting of the ensuing legislature” has been replaced with the “next 

session of the General Assembly.” 

 

Section 1 reads more as a policy statement, intended to express the state’s support for penal and 

benevolent institutions, and to encourage the General Assembly to regulate those institutions.  

Although Sections 2 and 3 may seem overly concerned with how the officers of the institutions 

are selected, in 1850-51, a concern about legislative overreaching, as well as a related desire to 

elevate the role of the voter, heightened delegates’ interest in the topic.
9
  Indeed, a large part of 

                                                 
9
 As Steinglass and Scarselli note: “Over the course of five decades under the first constitution * * * the 

people began to see the legislature as the source of many, if not most, of the problems of government, and 

the new constitution reflected this general distrust of legislative power.  * * * [T]he new constitution took 

the appointment power away from the General Assembly.  All key executive branch officers became 

elected officials, as did all judges.”  Steven H. Steinglass and Gino J. Scarselli, The Ohio State Constitution 

35 (2nd prtg. 2011). 

 

5
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the delegates’ discussion about public institutions centered on which branch of government 

should control and regulate these institutions. 

 

Aside from expressing general support for public institutions, delegates’ primary goal seems to 

have been to address the election-versus-appointment issue.  The meandering discussion allowed 

delegates to express opinions on crime and punishment, racial segregation, and political power, 

but the discourse never ripened into a substantive policy statement or consensus for an approved 

recommendation.  While one delegate attempted to expand the concept of “public institutions” to 

include a provision related to prison labor, his proposal was rejected.  No other delegate appears 

to have attempted to propose a new amendment.   

 

Statutory Law 

 

Article VII, Section 2 references “directors of the penitentiary” but does not create that role.  The 

phrasing of Article VII, Section 2 suggests that the referenced positions already exist.  Thus, its 

primary purpose, as well as that of Section 3, is not to create the roles but to describe how the 

roles are to be filled.   

 

Under current statutory law, the director of the department of rehabilitation and correction is one 

of the statutory department head roles identified in R.C. 121.03, at subsection (Q).  R.C. Chapter 

5120 relates to the Department of Rehabilitation and Correction, providing under R.C. 5120.01 

that the director is the executive head of the department who has the power to prescribe rules and 

regulations, and who holds legal custody of inmates committed to the department. 

 

In relation to Section 3, R.C. 3.03 provides specific instructions for the governor’s exercise of 

the power to appoint to fill a vacancy in office, with the advice and consent of the Senate.
10

 

 

While R.C. Chapter 5145 generally concerns “the penitentiary,” its current focus is on details 

related to managing the prison population, rather than the role of the director of the penitentiary.    

 

  

                                                 
10

 R.C. 3.03 provides: 

 

When a vacancy in an office filled by appointment of the governor, with the advice and consent of 

the senate, occurs by expiration of term or otherwise during a regular session of the senate, the 

governor shall appoint a person to fill such vacancy and forthwith report such appointment to the 

senate. If such vacancy occurs when the senate is not in session, and no appointment has been 

made and confirmed in anticipation of such vacancy, the governor shall fill the vacancy and report 

the appointment to the next regular session of the senate, and, if the senate advises and consents 

thereto, such appointee shall hold the office for the full term, otherwise a new appointment shall 

be made. A person appointed by the governor when the senate is not in session or on or after the 

convening of the first regular session and more than ten days before the adjournment sine die of 

the second regular session to fill an office for which a fixed term expires or a vacancy otherwise 

occurs is considered qualified to fill such office until the senate before the adjournment sine die of 

its second regular session acts or fails to act upon such appointment pursuant to section 21 of 

Article III, Ohio Constitution. 
 

6
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Questions for Consideration 

 

1. Given the General Assembly’s plenary power to regulate state correctional and other 

institutions, is Section 1’s statement assigning regulatory power to the legislature 

necessary? 

 

2. Is there a public policy basis for retaining Section 1’s statement favoring state institutions 

for the disabled? 

 

3. Do Sections 2 and 3 have a current purpose or function? 

 

4. Is Article VII necessary?  Could the constitution be reorganized to insert sections from 

other articles of the constitution into Article VII? 

 

Conclusion 

 

It is hoped that this memorandum sheds light on the history of Article VII.  Should further 

research be needed, staff will be pleased to assist. 

 

7
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Attachment A 

 

The following delegates participated in the debate regarding Public Institutions at the 1851 

Convention: 

 

 

Delegate County Occupation 

Edward Archbold Monroe Lawyer 

Alden Bennett  Tuscarawas Physician 

L. Case  Licking Lawyer 

Richard Cahill Crawford Farmer 

David Chambers Muskingum Farmer 

John Graham Franklin Surveyor 

William Hawkins Morgan Miscellaneous 

James Henderson  Richland Physician 

Peter Hitchcock  Geauga Lawyer 

George Holt  Montgomery Lawyer and Farmer 

John Hunt Lucas  Merchant 

James King Butler Farmer 

S.J. Kirkwood  Richland Lawyer 

Thomas Larsh Preble Surveyor 

John Larwill  Wayne Merchant 

D.P. Leadbetter  Holmes Farmer 

John Lidey  Perry Farmer 

James Loudon Brown Farmer 

H.S. Manon   Licking Farmer 

M.H. Mitchell   Knox Lawyer 

Ranney, R.P. Trumbull Lawyer 

Charles Reemelin Hamilton Farmer 

A.N. Riddle Hamilton Surveyor 

Daniel A. Robertson Fairfield  

William Sawyer  Auglaize Blacksmith 

Smith, G.J. Warren Attorney 

Smith, B.P. Wyandot Attorney 

James Struble Hamilton Farmer 

James Taylor  Erie Editor 

Vance, Joseph Champaign Farmer 

Thomas Way Monroe Farmer 

E.B. Woodbury  Ashtabula Attorney 
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